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a Utah corporation; EDWARD E.
KENDALL; and NEIL B. KENDALL,
Defendants and Appellee
(EDWARD E. KENDALL,
Cross-Appellant).

BRIEF OF APPELLEE AND CROSS-APPELLANT EDWARD E. KENDALL
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Leslie A. Lewis, District Judge

Gary E. Jubber, A1758
Douglas J. Payne, A4113
FABIAN & CLENDENIN,
A Professional Corporation
Twelfth Floor
215 South State Street
P.O. Box 510210
Salt Lake City, Utah 84151-0210
Telephone: (801) 531-8900
Attorneys for Edward E. Kendall

124755

Robert D. Maack, A2023
Martin R. Denney, A4559
CAMPBELL, MAACK & SESSIONS
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LIST OF PARTIES BELOW
Pursuant to Utah R. App. P. 24(a)(1), the following is a complete list of all parties to
the proceeding in the district court below:
Utah Foam Products, Inc., a Utah corporation

Plaintiff/Appellant

Urethane Company of Utah*, a dissolved Utah corporation

Defendant,
Third-Party Plaintiff
and Appellee

Edward E. Kendall

Defendant, Appellee,
and Cross-appellant

Neil B. Kendall**
(Neil Kendall died on October 22, 1994).

Defendant

Bruce B. Wilson***

Third-Party
Defendant

United Coatings, Inc. ***, a Washington Corporation

Third Party
Defendant

* Appellee Urethane Company of Utah has not appeared in the proceedings on appeal.
**A Statement of Death of Neil B. Kendall was filed with the trial court and served on Utah
Foam on October 28, 1994 pursuant to Utah R. Civ. P. 25(a). Utah Foam took no action to
substitute the estate of Neil B. Kendall or another person or entity as a party within ninety (90)
days after service of the suggestion of death as required by Rule 25(a).
***Neither Bruce Wilson nor United Coatings, Inc. are parties to this appeal.
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STATEMENT OF JURISDICTION
This court has jurisdiction over this appeal pursuant to Utah Code Ann. §§ 7831a-19(3) and 78-2-2(3)(j).
STATEMENT OF ISSUES AND STANDARD OF REVIEW
Issues
1.

Did the trial court properly rule that Edward E. Kendall's ("Ed Kendall")

personal guarantee of the extension of credit for purchase of a product on open account from
Utah Foam Products, Inc. ("Utah Foam") was not a guarantee of Urethane Company of Utah's
("Urethane") joint venture agreement to share profits with Utah Foam that was entered into
nearly four years later?
2.

Did the trial court err in ignoring the plain language of the Bonding Assistance

Agreement that Utah Foam was to provide bonding in holding that the cancellation of the
bonds obtained by Utah Foam was not a failure of consideration?
Standard of Review
The appellate court reviews the trial court's grant of summary judgment for
correctness, and accords no deference to its conclusions of law. Jensen v. IHC Hospitals,
Inc., 944 P.2d 327, 337 (Utah 1997). In reviewing factual issues, the appellate court views
the evidence in the light most favorable to the non-moving parties. Id.

1
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STATEMENT OF CASE
Nature of the Case
This action arises from two separate agreements: a 1987 personal guaranty
given by Ed Kendall on a Credit Application for the purchase of product by Urethane from
Utah Foam; and a 1991 Bonding Assistance Agreement in which Urethane agreed to share with
Utah Foam as a joint venture a portion of its profits from a construction contract in exchange
for Utah Foam providing bonding for the project. The bonds were canceled when the issuing
insurance company failed. Utah Foam seeks to expand the scope of the personal guarantee
contained on the Credit Application to include a guarantee of any liability of Urethane to Utah
Foam as a joint venturer under the Bonding Assistance . kgreement.
Course of Proceedings
Utah Foam brought an action against Urethane alleging breach of an agreement
to share profits under a 1991 joint venture agreement between Urethane and Utah Foam under
which Utah Foam had agreed to provide bonding for Urethane for a large construction job in
Idaho. Utah Foam also asserted that Urethane owed it certain amounts on an open account,
and sued Ed Kendall and Neil Kendall on their personal guarantee of the open account. Utah
Foam asserted that the Kendalls' personal guarantee of purchases under the Credit Agreement
covered Urethane's agreement to share profits under the Bonding Assistance Agreement joint
venture.
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Plaintiff Utah Foam and the defendants filed cross motions for summary
judgment. The trial court granted the defendants' motion for summary judgment on the issue
that the guarantee on the Credit Agreement did not apply to Urethane's liability for sharing
profits with Utah Foam under the Bonding Assistance Agreement. The trial court granted Utah
Foam's motion for summary judgment on the Bonding Assistance Agreement, holding that the
cancellation of the bonds Utah Foam provided was not a failure of consideration.
Statement of Facts
The Credit Application Guarantee
In September 1987, Urethane executed a Credit Application for the purchase of
materials on an open account from Utah Foam. At the bottom of the single-page Credit
Application form that was prepared by Utah Foam, Ed and Neil Kendall signed a personal
guarantee. A copy of the Credit Application, including the guarantee, is attached hereto as
Appendix A.
The Credit Application was an "application for open account" by Urethane.
The "purchaser" on the Credit Application agreed to pay invoices when due, and a l l / 2
percent per month finance charge on all balances more than 30 days past due. Appendix A.
At the bottom of the pre-printed Credit Application form, prepared by Utah Foam, was a
section entitled "Continuing Personal Guarantee." Ed and Neil Kendall signed the guarantee
section of the Credit Application, agreeing to guarantee "obligations incurred by the
purchaser" for "so long as there are extensions of credit." Appendix A.

3
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The Bonding Assistance Agreement
Three and one-half years after execution of the Credit Application and guaranty,
Urethane was awarded a construction contract for a job on the Idaho National Energy
Laboratory ("INEL"). The INEL job required Urethane to post significant performance and
payment bonds. Urethane did not have sufficient financial resources to pledge to obtain bonds
of the size requested. Urethane entered into a "joint venture" arrangement with Utah Foam
under which Utah Foam would be entitled to receive one-third of the profits from the INEL job
if it would provide the bonds. The joint venture was memorialized in writing by a Bonding
Assistance Agreement, which was prepared by Bruce Wilson, Utah Foam's president. A copy
of the Bonding Assistance Agreement is attached hereto as Appendix B. The Bonding
Assistance Agreement provided in part:
Utah Foam agrees to provide bonding only as a joint venture in return for 1/3
(33.33%) of the gross profits. Gross profit is estimated to be $245,000 of
which Utah Foam's portion would be $81,670.00, but under no condition will
the amount to Utah Foam be less than $65,000. (emphasis added)
Utah Foam contacted Southern American Insurance Company ("Southern
American") and obtained performance and payment bonds for Urethane for the INEL job.
Utah Foam paid no portion of the bond premium to obtain the bond. The premium was paid
by Urethane, which passed through the amount to Arrington Construction ("Arrington"), the
project's general contractor. R. 446. Prior to Urethane beginning work or purchasing any
materials for the INEL construction job, the State of Utah placed Southern American into
receivership and canceled the bonds. R. 417, 483. See Appendix C. Utah Foam did not
4
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obtain bonds to replace the canceled Southern American bonds. Urethane approached the
general contractor on the INEL job regarding the cancellation of the bonds. Urethane was able
to persuade the general contractor to allow Urethane to proceed with the job without having
bonds in place by making alternative arrangements for the payment of Urethane's
subcontractors and suppliers. R. 420-421, 425-426.
Even though the Southern American bonds were canceled and no replacement
bonds were ever obtained, Utah Foam sued Urethane for breach of contract and demanded
one-third of the gross profits from the INEL construction job. Urethane answered that
cancellation of the bonds before work commenced was a failure of Utah Foam's consideration
that prevented Utah Foam from compelling Urethanefs counter-performance. Utah Foam's
lawsuit also included a claim that the guarantee of purchases on open account on the Credit
Application encompassed any liability of Urethane for payment of shared profits to Utah Foam
under the Bonding Assistance Agreement.
Utah Foam had planned to treat funds received from the Bonding Assistance
Agreement as "as miscellaneous cash as those payments came in" rather than as funds paid on
the open account. R. 451. At a hearing to determine the amount due on the Bonding
Assistance Agreement, Utah Foam acknowledged amounts it claimed were due under the
Bonding Assistance Agreement were not part of amounts due on open account. R. 752
(transcript of June 9, 1995 hearing at 9-12).
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SUMMARY OF ARGUMENT
The parties did not intend the personal guarantee executed by Ed Kendall as part
of the Credit Application for purchases on open account to include liability under a subsequent
joint venture arrangement between Utah Foam and Urethane. Personal guarantees are strictly
construed in favor of the guarantor. The guarantee must be read together with the Credit
Application. The language of the Credit Application and guarantee indicate that the guarantee
applied only to extensions of credit for the purchase of goods on open account, not to a
completely different arrangement created by the Bonding Assistance Agreement. The trial
court properly granted summary judgment in favor of the Kendalls on the guarantee issue.
The consideration promised by Utah Foam under the Bonding Assistance
Agreement was having bonds in place during the INEL contract. When the State of Utah
canceled the bonds before Urethane commenced work on the project, Utah Foam's
consideration for the Bonding Assistance Agreement failed. The fact that Urethane was able to
mitigate its damages by making alternative arrangements to proceed with the INEL project
does not alter the fact that there was a failure of consideration. The Court should reverse the
ruling of the trial court granting Utah Foam summary judgment on the issue of liability of
Urethane under the Bonding Assistance Agreement.

6
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ARGUMENT
I.

THE GUARANTEE ON THE CREDIT APPLICATION FOR OPEN ACCOUNT DID
NOT COVER THE AGREEMENT TO SHARE PROFITS UNDER THE
SUBSEQUENT JOINT VENTURE BETWEEN URETHANE AND UTAH FOAM.
Ed Kendall did not personally guarantee the agreement to share profits in the

joint venture between Utah Foam and Urethane reflected by the 1991 Bonding Assistance
Agreement. The form guarantee signed by Ed Kendall, that was included on the bottom of the
credit application for open account purchases in 1987, does not apply to such a radically
different arrangement between Utah Foam and Urethane.
A.

The Personal Guarantee Must Be Strictly Construed In Favor Of The Guarantor
And Cannot Be Expanded Beyond The Fair Import Of Its Terms

An instrument purporting to establish liability against a guarantor must be
strictly construed and not expanded beyond the fair import of its terms. Carrier Brokers, Inc.
v. Spanish Trail, 751 P.2d 258, 261 (Utah App. 1988). See also Federal Deposit Insurance
Corp. v. University Anclote, Inc., 764 F.2d 804 (11th Cir. 1985) (guaranty strictly construed
in favor of the guarantor). As one court stated:
It is fundamental that "a guarantor is not liable for anything which he did not
agree to and if the creditor and principal have entered into an agreement
materially different from that contemplated by the instrument of guaranty, the
guarantor shall be released."
Bernardi Brothers, Inc. v. Great Lakes Distributing, Inc., Ill F.2d 1205, 1207 (7th Cir. 1983)
(citations omitted).

7
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B.

The Guarantee Must Be Read As Part Of The Credit Application.
The personal guarantee executed by Ed Kendall must be read as part of the

Credit Application and in light of the entire document. Sears v. Riemersma, 655 P.2d 1105,
1107-1108 (Utah 1982)("The primary rule in interpreting a contract is to determine what the
parties intended by looking at the entire contract and all of its parts in relation to each other,
giving an objective and reasonable construction to the contract as a whole."); G.G.A., Inc. v.
Leventis, 773 P.2d 841, 845 (Utah App. 1989)(court should examine "entire contract and all of
its parts in relation to each other . . ."). See also Paul Revere Protective Life Insurance Co. v.
Weis, 535 F.Supp. 379 (E.D. Pa. 1981), aff'd 707 F.2d 1403 & 1405 (3rd Cir. 1983) (guaranty
agreement must be read together and construed with reference to instruments executed as part
of same transaction).
Viewing the Kendall guarantee in the context of the Credit Application
transaction in which it was executed, the language indicates that the parties did not intend the
guarantee to extend to an agreement for Urethane to share profits in a joint venture relationship
between Utah Foam and Urethane that commenced three and one-half years later. The Credit
Application and the guarantee expressly apply to "extensions of credit" for the purchase of
goods on "open account." The language of neither the Bonding Assistance Agreement nor the
Credit Application allows for the extension of the guarantee to a totally unrelated obligation
arising from totally unrelated circumstances. The guarantee applies to "obligations of the

8
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purchaser,"1 and continues "as long as there are extensions of credit." The language of the
guarantee and Credit Application reflect that the guarantee was intended to apply to the
purchase of goods on open account, not to a subsequent unrelated transaction. See Missouri
Farmers Association, Inc. v. Barry, 710 S.W.2d 923, 925-926 (Mo. App. 1986) (where
guarantee of open account at one store owned by farmer's association referred to "all existing
or future transactions between the parties," guarantee did not extend to open account
obligations incurred at store at other location).
C.

The Obligations Referred To In The Guarantee Are Those Of The Same Nature
As Those Reflected In The Credit Application.

Utah Foam's attempt to stretch the language "all obligations of the purchaser" to
encompass the sharing of profits under a subsequent joint venture is misplaced. Courts
interpret such broad language in guarantees as applying to more particular types of obligations
reflected by the context of the entire transaction of which the guarantee was a part. In Security
State Bank of Basin v. Newton, 707 P.2d 173 (Wyo. 1985), Mrs. Newton signed a form
document guaranteeing "any and all indebtedness, liabilities and obligations of every nature
and kind" of her husband to the bank in connection with her husband's loan application to
induce the bank to extend credit to her husband. Id. at 174. Mr. Newton subsequently signed

1

The term "purchaser" appears in the Credit Application only below the signatures of Ed and Neil Kendall, the
signature lines for whom contain no indication that they signed in a representative capacity. Urethane is not
expressly identified as the "purchaser" in the application, although arguably that is what was intended. Only by
seeking to understand the intent of the parties, by reading together all parts of the agreement, can one reach that
conclusion. Utah Foam would have the Court look to the intent of the parties to determine Urethane to be the
"purchaser," but then ignore intent in interpreting the balance of the agreement. They cannot have it both ways.
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a similar document to enable his son to obtain a loan from the bank. The bank argued that the
language "any and all indebtedness" made Mrs. Newton liable for her husband's obligation
guaranteeing the son's loan to the bank. The Wyoming Supreme Court disagreed, holding that
the terms '"indebtedness, liabilities and obligations' refer strictly to the loan contracted for by
'said Debtor,' Woodrow Newton" under the rule of ejusdem generis. Id. at 176.
The Colorado Supreme Court reached the same result in Rohn v. Weld County
Bank, 395 P.2d 1003 (Colo. 1964). A wife had signed a continuing guarantee of her
husband's obligations to a bank. The bank brought an action against the wife asserting that the
language in the guarantee stating that it applied to "all notes and obligations" of her husband to
the bank encompassed her husbands liability to the bank as a guarantor of his son's loan. The
court disagreed, holding that the "obligations" guaranteed were only those of the type
particularly referred to elsewhere in the document, i.e. loans or advances made to her husband
as borrower. Id. at 1005.
The Credit Agreement and guarantee were executed in contemplation of a
course of dealing under which Urethane would purchase product on open account from Utah
Foam. The terms "purchaser," "pursuant to the terms of sale," "shipping" and "invoices" in
the document all refer to the purchase of goods on open account. The form guaranty, drafted
by Utah Foam, does not refer to debts or obligations other than those the "purchaser" would
incur under the Credit Application. Had the parties intended the guaranty to extend to

The entire document must be read as a whole in order to give "fair import to its terms." Carrier Brokers, Inc. v.
Spanish Trail, 751 P.2d 258, 261 (Utah App. 1988).
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obligations of a different character, they could have used language to expressly state so. E.g.,
Valley Bank & Trust Co. v. Rite-Way Concrete, 742 P.2d 105, 110 (Utah App. 1987), cert,
denied, 765 P.2d 1277 (Utah 1988) (guarantee expressly applied to "all obligations . . . now
existing or which may hereafter arise of whatsoever nature and however represented, and
whether secured or unsecured"); North Park Bank v. Nichols, 645 P.2d 620, 621 (Utah 1982)
(guarantor expressly agreed to "guarantee payment when due of any and all obligations of
[principal] to [plaintiff] now existing or which may hereafter arise of whatsoever nature and
however represented..." and the agreement would "encompass future accommodations and
indebtedness").
Nothing in the guarantee executed by Ed Kendall or in the Credit Application
refers to or suggests a future joint venture or partnership arrangement between Urethane and
Utah Foam. The only fair reading of Ed Kendall's guarantee is that it applies to obligations
incurred by the Urethane as purchaser from Utah Foam on an open account. Utah Foam's
attempt to enlarge the scope of the guarantee from the open account purchases to the unrelated,
completely dissimilar joint venture in which Urethane and Utah Foam were to share profits is
flawed. Applying the guarantee to the joint venture would stretch the language of the
documents far beyond the "fair import of its terms." See Carrier Brokers, supra.

11
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D.

The Language In The Guarantee Does Not Evidence An Intent To Apply To
Future Obligations Of A Different Type Than The Open Account Purchases.

Utah Foam's argument that the term "all obligations of purchaser" in the
guarantee should be construed as applying to any future liability of any kind, including liability
to Utah Foam under a subsequent joint venture agreement, is similar to the argument that a
general statement in a security agreement creates a dragnet clause. Utah courts have held that
dragnet clauses cannot be extended to future obligations unless those obligations '"are of the
same kind and quality or relate to the same transaction or series of transactions as the principal
obligation . . . or unless the document evidencing the subsequent advance refers to [the prior
document].'" Heath Tecna Corp. v. Zions First Natl Bank, 609 P.2d 1334, 1337 (Utah
1980)(citations omitted). See also North Park Bank of Commerce v. Nichols, 645 P.2d 620,
622 (Utah 1982)(applying dragnet clause analysis to personal guarantee). Furthermore,
"'dragnet clauses are not favored in equity and . . . should be carefully scrutinized and strictly
construed.'" Jones v. American Coin Portfolios, Inc., 709 P.2d 303, 307 (Utah 1985)(citations
omitted). Dragnet clauses offer potential for abuse if the future debts are unrelated to the
current ones.
The alleged obligations under the Bonding Assistance Agreement are clearly not
of the same kind or quality as those arising in connection with the sale of goods. Furthermore,
the Bonding Assistance Agreement does not refer to the Credit Application. The Court should
affirm the trial court's grant of summary judgment on the issue of Ed Kendall's personal

12
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liability. The personal guarantee signed by Ed Kendall in connection with the Credit
Application did not apply to Urethane's liability arising from its agreement to share profits
with Utah Foam as a joint venturer under the Bonding Assistance Agreement.
E.

The Parties Treated The Obligation Under The Bonding Assistance Agreement
As An Obligation Different And Apart From The Open Account Under The
Credit Agreement.
Utah Foam's assertion that the obligation under the Bonding assistance

Agreement was treated as part of the open account is simply not true. Appellant's Brief, at 5,
12. Bruce Wilson, the president of Utah Foam, testified to the contrary. In his deposition, he
stated that Utah Foam intended to account for profits received from the joint venture as
"miscellaneous cash as those payments came in" (R. 451) rather than as part of Urethane's
open account. R. 752 (transcript of June 9, 1995 hearing at 9-12). It was only after Mr.
Wilson became aware that Urethane was contesting liability on the joint venture due to failure
of consideration that Mr. Wilson unilaterally created an invoice, even though he admitted that
he never intended that originally. R. 450-452 (Wilson Dep. 145-147).
At June 9, 1995, a hearing on the amount of damages due Utah Foam under the
Bonding Assistance Agreement, Utah Foam's counsel stated: "This is only the claim on the
bonding assistance agreement. It has nothing to do with the open accounts

Open

accounts are a separate issue entirely." R. 752 (transcript of June 9, 1995 hearing at 10). In
response to an inquiry from the trial court concerning application of a payment in the
approximate amount of $10,000 payment that Utah Foam's Complaint had alleged was treated

13
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as a progress payment under the Bonding Assistance Agreement, (R. 3-6), counsel for Utah
Foam replied: "At the present time our position is this. That the $10,000 went to pay on the
open accounts, and that we're now seeking enforcement of the $65,000 . . . ."2 R. 752
(transcript of June 9, 1995 hearing at 12). Utah Foam took the position that the Bonding
Assistance Agreement was not part of the open account to obtain a final judgment against
Urethane. Utah Foam cannot now reverse its position.
The agreement to share profits under a joint venture arrangement is
fundamentally different from purchases and sales under an open account. The intention of
Utah Foam to treat it differently is reflected in the record. The Kendalls did not personally the
guarantee Urethane fs performance as a joint venturer under the Bonding Assistance
Agreement.
II.

THERE WAS A FAILURE OF CONSIDERATION FOR THE BONDING
ASSISTANCE AGREEMENT BECAUSE THE BONDS WERE CANCELLED.
A.

Urethane Did Not Receive Its Bargained For Consideration.
The Utah Supreme Court has held that, "failure of consideration exists wherever

one who has either given or promised to give some performance fails without his fault to
receive in some material respect the agreed exchange for that performance." Copper State
Leasing Co. v. Blacker Appliance & Furniture Co., 770 P.2d 88, 91 (Utah 1988). In other
words, "[w]here consideration fails, there was a contract when the agreement was made, but
because of some supervening cause, the promised performance fails." General Insurance
2

As a result of Utah Foam applying the $10,000 payment to the open account, there was no balance left due on
the open account. Utah Foam obtained a judgment for the entire $65,000 it claimed was owing under Bonding

14
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Company of America v. Carnicero Dynasty Corp., 545 P.2d 502, 504 (Utah 1976). "When
consideration fails, however, promised performance cannot be compelled." Copper State,
supra, 7 7 0 P . 2 d a t 9 1 .
The doctrine of failure of consideration "is based upon justice and fair play to
protect an innocent party who, without any failure on his part, does not receive the thing he
bargained for or the thing the parties to the contract contemplated he would receive, and it is
immaterial whether the other party is guilty of fraud, mistake, breach of contract or whether
the reason he does not perform is something beyond his control." Van Tassel v. Lewis, 118
Utah 356, 222 P.2d 350, 358 (Utah 1950)(Wade, J., dissenting).
Urethane, through no fault of its own, failed to receive the consideration for its
promise to pay one-third of the gross profits of the INEL job to Utah Foam. Urethane was to
receive bonding for the INEL job. The Bonding Assistance Agreement, which Utah Foam
prepared, clearly and unequivocally stated that Utah Foam would "provide bonding" for the
INEL job. Utah Foam did not provide bonding for the job. The Southern American bonds
were canceled before any work commenced. It is therefore immaterial that the cancellation of
the bonds caused by the receivership of Southern American was beyond the control of Utah
Foam. The fact is that the bonds were canceled and Urethane did not receive what it bargained
for.
The sole purpose for the Bonding Assistance Agreement was to "provide
bonding" for the INEL job. Thus, when the bonds were canceled and never replaced, the very

Assistance Agreement.
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object of the agreement was defeated. "A failure of performance 'which defeats the very
object of the contract' or 'is of such prime importance that the contract would not have been
made if default in that particular had been contemplated' is a material failure." Polyglycoat
Corp. v. Holcomb, 591 P.2d 449, 451 (Utah 1979). Such a failure excuses the other party's
performance. Ron Case Roofing v. Blomquist, 173 P.2d 1382, 1388 (Utah 1989). Urethane
cannot be required to share profits from the INEL job in exchange for something Utah Foam
did not provide.
Where there is a failure of consideration, for any reason, counterperformance
cannot be compelled. Copper State Leasing Co. v. Blacker Appliance & Furniture Co., 770
P.2d 88, 91 (Utah 1988). In this respect, failure of consideration imports a breach of contract.
17 Am. Jur. 2d Contracts, § 671 ("While a failure of consideration imports a breach of
contract, not every breach of contract imports a failure of consideration."); Jackson v. Rich, 28
Utah 2d 134, 499 P.2d 279, 280 (Utah 1972)(a party first guilty of a breach of contract cannot
complain if the other party thereafter refuses to perform). Thus, even though a party does not
cause the consideration to fail, that party cannot compel the other party to perform because,
regardless of fault, the contract has been breached.
B.

The Bonds Were Canceled Before Work Commenced.
Utah Foam did not pay the bond premium or any other out of pocket costs to

obtain the bonds. R. 446. The Southern American bonds were canceled before Urethane
commenced any work on the job and before any materials were purchased for the job. R. 417,
16
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483. Thus, Utah Foam, Ernest Wilson Company, their principals and spouses never had any
exposure or liability on the Southern American bonds. There was absolutely no possibility for
any claim to be made on the bonds prior to its cancellation because nothing took place that
could have given rise to any claim. Thus, Utah Foam and its related parties never had any
risk. Under the agreement, Utah Foam's entitlement to a share of the profits was premised on
the risk Utah Foam would bear in having provided and indemnified the bonds. Utah Foam
was never at risk. Accordingly, Utah Foam is not entitled to share in the profits. Utah Foam
is attempting to get something for nothing by attempting to enforce the Bonding Assistance
Agreement.
C.

Utah Foam Did Not Provide Bonding As Required By The Agreement.
The trial court erroneously held that there was no failure of consideration under

the Bonding Assistance Agreement because once the bonds were issued, that is all Utah Foam
had to do. Utah Foam had a continuing obligation under the contract to see that bonding was
in place for the duration of the job. That it did not do.
Under the trial court's analysis, Utah Foam would be entitled to payment of the
contractual minimum even if Arrington, the general contractor, had refused to allow Urethane
to proceed with the job because of the cancellation, and the contract had been lost. That result
does not make sense. If the job had been lost because of the bond cancellation, Urethane
would have had a claim against Utah Foam for lost profits, not vice versa.
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Once the bonds were canceled, Urethane had an obligation to mitigate its claims
for damages. That is precisely what it did. Despite the cancellation of the bond, Urethane was
able to preserve the INEL job by cooperating in alternative arrangements to reduce Arrington's
risk. The undisputed facts show that Arrington minimized its risk by paying suppliers directly,
rather than paying Urethane as it would have done had the bonds been in place. R. 418-423.
By agreeing to these arrangements and performing "excellent" work, Urethane demonstrated
its ability and intent to complete the project in a timely manner with minimal risk to Arrington.
R. 420. Urethane mitigated its potential loss once it realized that the bonds through its own
efforts once it realized that the bonds had been canceled and that it would not receive what it
had bargained for under the agreement. The fact that Urethane was able to mitigate its loss
does not entitle Utah Foam to reap the benefits of a contract upon which it failed to perform.
D.

Compelling Urethane To Pay Utah Foam For Something Urethane Did Not
Receive Would Be Unfair And Inequitable.
Justice Cardozo observed in the case of American Surety Co. v. Conner, 166

N.E. 783, 65 A.L.R. 244, 250 (N.Y. 1929), that: "After all, the underlying principle running
through the cases is this and nothing more, the action for money had and received upon a
failure of consideration, partial or complete, is to be ruled by broad considerations of equity
and justice . . . ."
The doctrine of failure of consideration is based therefore on board general
principles of equity and fairness. In this case, it would be grossly unfair to require Urethane to
pay Utah Foam for something Urethane did not receive. Board considerations of equity and
18
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justice cannot favor a party receiving something for nothing. Fairness and equity under the
facts of this case favor Urethane since Utah Foam failed to show that it performed its promise
to provide bonding. The exchange agreed to by the parties simply did not take place.
CONCLUSION
Based on the foregoing, the Court should affirm the trial court's order and
judgment granting summary judgment in favor of Edward Kendall on the issue of personal
liability on the guarantee. The Court should also reverse the trial court's order and judgment
granting Utah Foam summary judgment on the issue of liability of Urethane on the Bonding
Assistance Agreement.
RESPECTFULLY SUBMITTED t h i s ^ / d a y of January, 1998.

Douglas J^Payne
FABIAN & CLENDENIN,
a Professional Corporation
Attorneys for Defendant, Appellee and
Cross-appellant Edward E. Kendall
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CERTIFICATE OF SERVICE
I hereby certify that I caused two true and correct copies of the foregoing
BRIEF OF APPELLEE AND CROSS-APPELLANT EDWARD E. KENDALL to be mailed,
postage prepaid, this

day of January, 1998, to the following:
Robert D. Maack, Esq.
Martin R. Denney, Esq.
CAMPBELL, MAACK & SESSIONS
One Utah Center, Thirteenth Floor
201 South Main Street
Salt Lake City, Utah 84111-2215
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Tab A

UTAH FOAM PRODUCTS, INC.
*0 West 2610 South
.It Lake City. Utah B4119-2498
(801) 973-8836

CREDIT APPLICATION
Company Name:

URETHANE COMPANY OF UTAH

Mailing Address:

P.O. Box 18487

Ship to*
Address:
! CITY

City:

Kearns

State:

Utan

7lr\f*r*Ha'

_ £tp oooe.

STATE

ZIP CO

8 4 1 18

Business Telephone No,:

Type of Business:
roofing & insulation
JL

.Partnership

Corporation

COMPANY OFFICERS:
Title:

Name:
Fdward F.

Kendall

President
•Sec/Treas

Neil B. Kendall

Individual

Home Phone No.:

A

PP r o x - Amount of Credit Desired:

How Long in Business:

968-39S8
263-1964

Tax Exempt: _
yes.
if yes, Tax No.
If all Officers and Employees are authorized to order materials, write Purchase Order Required:
ALL; otherwise, specify:
yes
Listing with D and B?
:
yes

.no
no.
no.

BANK REFERENCES

Name:

Branch:
Checking.
Account #
Savings _
,Phone
Checking.
Account*
Savings _
.Phone
OTHER CREDIT AND TRADE REFERENCES
Address:

Name:

Phone No.

TERMS
It is hereby certified that the statements in this application for open account are true and complete. By the signature
below, the purchaser hereby agrees to pay all invoices when same become due or payable pursuant to the terms of
sale. It is further agreed to pay a FINANCE CHARGE of 1 Vz% per month, which is a PER ANNUM rate of 18% on
past due balances of thirty days or more. The purchaser also agrees to pay ail collection costs plus reasonable attorney fees whether or not legal action is commenced for non-payment. All shipments are F.O.B. shipping point. Ail
accounts are payable in Salt Lake City, Utah, in U.S. Funds and if paid^check/they must be drawp-^n y ^ Banks,
Dated this.

'Of,
.day<

/(••.

&ys-*?r&
Purchaser

CONTINUING PERSONAL GUARANTEE
in consideration of UTAH FOAM PRODUCTS, INC. extension of credit to the above namedpIfftllJiiBI UI6 UIUJBP
signed personally guarantees to all obligations incurred by the purchaser and their sucnftSfcnre ln.intarflst h i
eluding costs and attorneys fees. The undersigned waives notice of acceptance, notice of non-payment, protest,
and notice of protest with respect to the obligations covered herein. This GUARANTEE shall continue in full
force and effect as long as there are extensions of credit and shall apply to any successors, in Interest, unless
expressly terminated in writing ^/ith notice via certified mailing to UJ^FOAWkPRODUCTS, I N C ^
yDATED this.

4-

P e r m a r i o n * n-»»»-

. day of

TabB

BONDING ASSISTANCE AGREEMENT
Urethane Co. of Utah has a contract with Arrington
Construction Co. referenced by P.O. #7773 for work on Project FPR
CP-3C at INEL located at Scoville, Idaho. Contract amount is
$491,588.00.
Work is to start July 1, 1991, with anticipated
completion October 1, 1991.
As of March 13, 1991 Urethane Co. of Utah is unable to bond
this project and has asked Utah Foam Products, Inc. for assistance.
Utah Foam agrees to provide bonding only as a joint venture
return for 1/3 (33.33%) of gross profits.
Gross profit
estimated to be $245,000.00 of which Utah Foam's portion would
$81,670.00, but under no condition will the amount to Utah Foam
less than $65,000.00.

in
is
be
be

Urethane Co. of Utah will perform all work on the project and
will indemnify and hold harmless Utah Foam and its stockholders
Bruce Wilson and Lynn Wilson from any and all liability relating to
this project.
Utah Foam's portion of profit will be paid as a part of each
draw submitted, and paid by Arrington, rather than entire amount to
be due upon completion. A final cost accounting of project and
final payment will be within 45 days of date of completion.
Should any claim be made against the bond, Urethane Co. of
Utah agrees to promptly remedy such claim.
UTAH FOAM PRODUCTS, INC.
3609 South 700 West
Salt Lake City, Utah 84119

URETHANE CO. OF UTAH
5150 West 4900 South

Kearns,. Utah ~ 84118

By: ([^J^J^fsxtfT /S//3fct
Its: (^je^Z/s^

J^

Its:

f^LC*

TabC

WESTERN
UNION

SOUTHERN AMERICAN INS CO-LIQ
P.O. BOX 1547
PROVO, UT 84606
9209100032511

090104A

R-~~"TT|
t

JANE6.SWttffcNP.CSR
WITNESS
Monson & Company-(40)
240 East Center Street
Provo UT 64601

APR

2 1992

UONSON&CC. •

Southern American Insurance Company
IN LIQUIDATION
P.O. BOX 1547/1450 EAST 300 NORTH/PROVO, UTAH 84606
PHONE: 801-375-5286/FAX: 801-375-0018
Notice To Policyholders, Bondholders & Agents
NOTICE IS HEREBY GIVEN TO all policyholders of Southern
American Insurance Company of termination of insurance coverage
as of 11:59 p.m. Mountain Standard Time on April 25, 1992. All
policies of insurance issued by Southern American Insurance Company
shall continue in force only for the lesser of:
(1)
(2)

(3)

The expiration of the policy coverage;
The date when the insured has replaced the insurance
coverage with equivalent insurance in another insurer
or otherwise terminated the policy;
The effective date set forth in the Liquidation Order.

YOU MUST REPLACE ANY INSURANCE THAT YOU PRESENTLY HAVE WITH
SOUTHERN AMERICAN INSURANCE COMPANY. IT WILL BE FURTHER NECESSARY
FOR SOUTHERN AMERICAN INSURANCE COMPANY TO WITHDRAW FROM THE
DEFENSE OF ALL PENDING CLAIMS AGAINST SOUTHERN AMERICAN INSURANCE
COMPANY INSUREDS. NO DIRECT PAYMENT OF CLAIMS OR JUDGMENTS CAN BE
MADE BY THE LIQUIDATOR AND IT SHALL BE THE INSUREDS9 RESPONSIBILITY
FOR RETAINING ATTORNEYS TO DEFEND THEIR INTERESTS, EXCEPT AS MAY
BE PROVIDED'BY THE GUARANTY ASSOCIATION. YOU WILL HAVE TO CONTACT
YOUR STATE INSURANCE DEPARTMENT TO DETERMINE IF YOU HAVE GUARANTY
ASSOCIATION COVERAGE.
A proof of claim with instructions will be sent under a s e p a r a t e letter. The last date for filing of your proof of claim will Jbfe
October 2, 1992.
Dated at Provo, Utah this 30th day of March, 1992.
Hugh Alexander
Assistant Deputy Liquidator
P.O. Box 1547
1450 East 300 North
Provo, Utah 84606
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